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Trust Talk: Staying ahead 
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Today’s Speakers

Emily Pritchard
Chief Legal & Operating Officer – Acis

Helgard de Lange
Customer Success Manager – Acis
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Agenda

• Fundamentals
• Trends & Commentary

• The Landscape
• Cases: Facts, Key Considerations 

& Judgements

• Practical, Risk Mitigation 
Strategies

• Trust Evolve™
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Discretionary Trusts: 
Fundamentals
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Discretionary Trusts: Fundamentals

• Asset protection
• Tax planning flexibility
• Succession planning
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Discretionary 
Trusts: Trends & 
Commentary
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Discretionary Trusts: Trends & Commentary
Federal Government’s Tax Expenditures & Insights Statement

2020/21:
• 1.7 million people (~ 11% of those lodging tax returns)
• Almost $60 billion net trust income

2019/2020
• 1.5 million individuals (~ 10% of those lodging tax returns)
• $52 billion net trust income

Note: Data includes unit trusts and managed funds
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Discretionary Trusts: Trends & Commentary

Trust Total Business Income (TBI) 
By size, 2019/20 – 2021/22
Published: 14 June 2024
ATO Trust Statistics
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Discretionary Trusts: 
The Landscape
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https://www.ato.gov.au/about-ato/research-and-statistics/in-detail/taxation-statistics/taxation-statistics-2021-22/statistics/trust-statistics


Trust Talk: Staying Ahead in Today's 
Landscape

Tuesday 20 August 2024

4

10

Discretionary Trusts: The Landscape

• Trust age
• Accumulated wealth
• Intergenerational transfers
• Trust litigation increasing
• Estranged and blended 

families
• Family Court
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Discretionary Trust 
Cases: Facts, Issues, 
Judgements & 
Lessons
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Lost Trust Deeds
Mantovani 

• The Mantovani Family Trust (1976).
• Lost trust deed (a copy of the schedule was all that could be located).
• Sibling dispute regarding entitlements to assets of the trust.

Mantovani v Vanta Pty Ltd (No 2) [2021] VSC 771

• In the absence of the trust deed or clear and convincing secondary evidence as to its contents, the 
trust failed for uncertainty.

• Two siblings and the trustee appealed.

Vanta Pty Ltd v Mantovani [2023] VSCA 53

• Secondary evidence identified the essential terms of the trust.
• Three certainties test satisfied: certainty of intention, subject matter (property) and objects 

(beneficiaries).
• Vanta Pty Ltd, as a responsible trustee, should have possessed a copy of the trust deed and 

should have applied to the Court sooner to seek directions in the absence of a trust deed.
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Lost Trust Deeds & Amending Deeds
Application of Nyasa No. 19 Pty Ltd [2023] NSWSC 578
Court order to confirm that trustee could administer trust on the same terms 
as another trust of similar age. 

Application by Ellasil Pty Ltd [2023] VSC 69
Deed of amendment not properly executed, referred to previous amending 
deeds that could not be located and relied on an amendment power that was 
not consistent with that in the original trust deed.
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Validity of Trust Amendments
Re Owies Family Trust [2020] VSC 716

• Purported change to Guardian and Appointor using amendment power: 

 “revoke add to or vary all or any of the trusts hereinbefore 
limited… and…. declare any new or other trusts or powers concerning 
the Trust Fund….”

• Court held trusts referred to the primary trust constituted by the trust deed 
which was distinct from any other powers and provisions and so the power 
to vary the trusts did not extend to changing the Appointor and Guardian and 
the purported amendment was invalid.

• Powers relied upon in a trust deed need to be sufficiently broad for the 
purpose that they are used.
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Validity of Trust Amendments 
Mercanti v Mercanti [2016] WASCA 206

• Purported amendment of 2 discretionary trust deeds to replace an existing Appointor/Guardian.

o Deed #1: “vary all or any of the trusts, terms and conditions”

 Court held that this extended to amending the name of the Appointor/Guardian in the 
Schedule and so the amendment was valid.

o Deed #2: “vary all or any of the trusts”

 Court held this did not extend to amending the name of the Appointor/Guardian in the 
Schedule and so the amendment was invalid.

• An application for special leave to appeal to the High Court was dismissed.

• Powers relied upon in a trust deed need to be sufficiently broad for the purpose that they are used.
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Validity of Trust Amendments
Advanced Holdings Pty Limited as Trustee for The Demian Trust v FCT [2021] FCAFC 
135
• Purported change of trustee.

“The Principal may at any time by notice in writing to the Trustee remove from office any or 
all of the Trustees or Trustee for the time being of this Deed and may by Deed appoint a 
new Trustee in its or their place to be the Trustee hereof…”

• Issue: whether the power to appoint a new trustee under that clause could be exercised 
without a prior removal of a trustee.

• The Court held that the Principal’s power to appoint a new trustee under the trust deed could 
not be exercised without first removing the existing trustee. 

• Court construed the clause relied upon literally and held that it was insufficient for the purpose 
and that the trustee had not been validly appointed.

• Powers relied upon in a trust deed need to be sufficiently broad for the purpose that they are 
used, and deeds should be reviewed to ensure they contain sufficient mechanisms for 
change.
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Distribution Considerations
Owies v JJE Nominees Pty Ltd [2022] VSCA 142
• Trustee’s “absolute and uncontrolled” discretion to distribute 

income challenged.
• Court found distributions voidable on the basis that the trustee had 

not given “real and genuine consideration” to the circumstances 
and needs of each beneficiary.

• Trustee needs to give real and genuine consideration to the personal 
circumstances of potential beneficiaries.
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Distribution Considerations
Guardian AIT - Commissioner of Taxation v Guardian AIT Pty Ltd ATF Australian Investment 
Trust [2023] FCAFC 3

• Agreement involving the incorporation of a company, the nomination of that company as an 
eligible beneficiary of a trust that conducted investment activities and the subsequent distribution 
of income from those investment activities to the company.

• The Full Federal Court concluded that section 100A requires that a reimbursement agreement 
exist at or prior to the time by which a beneficiary was made presently entitled to net income 
of the trust and that for section 100A to apply, there must be an agreement in place which 
requires consensus and adoption between at least two parties.  Because this couldn’t be 
established, the Court held that s. 100A did not apply.

• Inconsistency with TR 2022/4: “an exact understanding of the parties of the nature and extent of 
the agreement and benefits to be provided is not required”. TR 2022/4 subsequently amended.

• The Full Federal Court held that Part IVA (general anti avoidance provisions) applied.
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Distribution Considerations
B&F Investments Pty Ltd as trustee for the Illuka Park Trust v Commissioner of Taxation 
[2023] FCAFC 89
• Taxpayer’s appeal of decision in  BBlood Enterprises Pty Ltd v FCT [2022] FCA 1112 where it 

was held that s. 100A applied.

• Full Federal Court held on appeal that s.100A applied.

• Section 100A:
o a beneficiary is made presently entitled to trust income – not in dispute
o there was an agreement that another person (usually another beneficiary or the trustee) 

gets a benefit attributable to that trust income – not in dispute
o a purpose of the agreement was someone paying less (or no) tax (subsection 

100A(8)) - issue
o the agreement was not “entered into in the course of ordinary family or commercial 

dealing” – not in dispute
• TR 2022/4 subsequently amended.
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Distribution Considerations
Bendel and FCT [2023] AATA 3074
• Company became entitled to a share in trust income with most distributions 

remaining unpaid.
• Administrative Appeals Tribunal held that an unpaid present entitlement 

(UPE) between a corporate beneficiary and trust did not constitute a ‘loan’ 
under Division 7A ITAA 1936.

• The Commissioner has appealed the decision to the Federal Court and 
released an Interim Decision Impact Statement: “until the appeal process is 
finalised, the Commissioner does not intend to revise the current ATO 
views relating to private company entitlements to trust income as set out in 
TD 2022/11”.

• Full Federal Court hearing: 22nd & 23rd August, 2024.
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Vesting Issues
Re McGowan and Valentini Trusts [2021] VSC 154
• The Anna McGown Trust & The Peter Valentini Trust – 14 February 1977
• Trust property to vest absolutely in Anna and Peter when they turned 30 years old 

(1988 & 1991 respectively)

• Settlor & trustee executed further deeds to extend vesting dates on 23 June 1991 (i.e. 
after vesting of both trusts)

• TR 2018/6: an amendment power cannot be used to extend a vesting date after 
vesting

• Court held that amendments to extend vesting dates were valid.
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Vesting Issues
Re Gengoult-Smith Family Trust (Gengoult-Smith) [2024] VSC 189
• Gengoult-Smith Family Trust – 29 April 1974
• Trust assets ~$80 million & annual net income ~$700,000

• Clause 3 contained “vesting” provision: 50 years from the date hereof….
• Clause 5 (amendment power): Trustee may at any time and from time to time vary 

any of the provisions contained in clauses 5 to 10 hereof

• Court approved arrangement to extend the trust’s vesting date until 29 April 2054 (50 
to 80 years)

22

23

Finding the Balance: 
Technical & 
Practical Strategies 

23

24

Technical & Practical Strategies 
What we know we want to do….
• Continue using trusts for:

o Succession planning
o Asset protection 
o Tax planning
o Ongoing flexibility

• Mitigate risks for trustees and advisors

• Evolve with the changing trust landscape

• Implement practical strategies

• Confidently advise trust clients
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Trust Evolve™ - The Product

Expert Review
Our legal team review all 

deeds for the trust, including 
the original trust deed 

establishing the trust and any 
amendments.

Report
The Trust Evolve™ Report 

provides a detailed 
explanation of the Expert 

Review by the legal team and 
advises of any changes 

made to the deeds by way of 
the Amendment.

Amendment
The Trust Evolve™ 

Amendment makes changes 
to the trust deeds, based on 

matters identified in the 
Expert Review (and outlined 

in the Report). 

Distribution Guide
The Trust Evolve™ 

Distribution Guide delivers 
risk mitigation strategies and 

solutions including a Risk 
Assessment Checklist, 

Distribution Commentary, 
Distribution Templates and 

Template Beneficiary 
Letters.
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Engage your 
client–
with our handy 
toolkit to explain 
the value of Trust 
Evolve™.

Order on the 
Acis platform–
we’re happy to 
walk you through 
it.

Real lawyer 
review–
apply expert 
analysis to mitigate 
risk, while 
enhancing flexibility 
and protection.

Receive your 
Trust Evolve™ 
product–
get a detailed 
Report, Deed of 
Amendment & Trust 
Distribution Toolkit.

Deliver 
complete trust 
to your client–
using our 
distribution guide 
complete with 
templates and 
checklists.

Trust Evolve™ - The Process
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Special offer
Save $330 on 
Trust Evolve™
Exclusive offer for webinar participants.

• Valid for the first 200 orders placed.

• Details on securing the discount will be 
provided in today’s follow-up email.
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Questions?
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P 1800 773 477
acis@acis.net.au
acis.net.au
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