[INSERT DATE]

[INSERT TRUSTEE NAME]
[INSERT TRUSTEE ADDRESS]

[INSERT TRUST NAME] (Trust)

To:	[INSERT TRUSTEE NAME]


In December 2022, the Australian Taxation Office (ATO) published a tax ruling that contains its view of how tax laws apply to family/discretionary trusts. Their 2 main areas of focus in that guidance are:

· Rules relating to who receives trust distributions (and how those are applied); and
· Unpaid present entitlements (i.e. trust distributions that have been made but not actually paid to the beneficiary).

There have also been a number of recent court cases highlighting issues around trusts. I have attached a summary of these cases and ATO guidance. 

Despite this, trusts remain relevant due to their many benefits, including:

· Accessing capital gains discounts; 
· In some instances, the elimination of all capital gains where business assets are involved;
· The ability to smooth tax outcomes between years; and
· Substantial asset protection for clients who are at risk.

We have reviewed your circumstances and believe that [INSERT TRUST NAME] remains a key and proper part of your asset structure. The benefits of maintaining your trust continue to considerably outweigh the costs involved.

The outcome now must be that we comply in making effective trust distributions and implementing them to avoid ATO scrutiny. These matters should be considered and addressed for [INSERT TRUST NAME] prior to this year’s distributions being made.  

For this purpose, we propose to engage lawyers to:

1. Review and update the provisions of the trust deed for [INSERT TRUST NAME]; and

2. Provide a Distribution Guide to assist the making of income distributions for [INSERT TRUST NAME] . This guide includes a Risk Assessment Checklist, Distribution Templates and Beneficiary Letters.

We are pleased to advise that we have secured the provision of this service for [INSERT TRUST NAME] at a cost of $[INSERT PRICE] (inc. GST).  

We appreciate that we are requesting action from you in relation to trust distributions earlier than we normally would, however the recent changes necessitate additional steps and considerations, as well as an increased focus on documentation and record keeping.  For these reasons, we know that distributions should not necessarily be approached the same way they have in previous years, and so we are commencing preparations earlier. 





What you need to do?

Please complete and return the Trustee Response below to confirm you would like us to proceed with this service for [INSERT TRUST NAME]. Alternatively, if you would like to discuss further, please contact us to schedule a time.   

We look forward to hearing from you.

Regards,



[INSERT NAME]
[INSERT FIRM NAME]


Trustee Response

Please proceed with the outlined engagement for [INSERT TRUST NAME].


Signed:		_________________________________
		          [INSERT TRUSTEE NAME]



































Summary of recent cases and ATO guidance

Recent cases and guidance from the Australian Taxation Office impact trust deeds and the way Trustees exercise their discretions, especially in relation to trust distributions. The below table outlines the issues identified by these cases and guidance and informs the considerations, strategies and solutions that should be implemented.


	Source
	Problem

	TR 2022/4
PCG 2022/2

	Taxation Ruling 2022/4 and Practical Compliance Guideline 2022/2 are two pieces of guidance published by the Australian Taxation Office (ATO) in December 2022.  They outline the ATO’s approach to the application of section 100A of the Income Tax Assessment Act 1936 (Cth) (ITAA) to trust distributions.

In brief, section 100A is an integrity measure dealing with trust distributions that arise out of or in connection with an arrangement where:

· a person other than the entitled beneficiary is provided a benefit;
· it is intended to have the result of reducing someone’s tax liability; and
· the arrangement is entered into outside the course of ordinary family or commercial dealing.

Where it applies, the likely result is that the intended beneficiary may be considered not to actually be entitled to the distribution and the trustee may instead be taxed on the amount at the highest marginal rate.

It is necessary to consider s.100A as well as the matters raised in TR 2022/4 and PCG 2022/2 when making trust distributions. Previous year’s distributions may also need to be revisited.

	Owies #1
	Re Owies Family Trust [2020] VSC 716 

The Court in this case was called upon to determine if a power in a trust deed that was relied upon to make a change to the Guardian and Appointor was sufficient and therefore, whether the change of Guardian and Appointor was valid or invalid.  The Court held that the power relied upon was not sufficient and thus, that the appointment of a new Guardian and Appointor was invalid.

It is necessary to ensure that:
· Trust deeds contain sufficient powers to change positions in the trust. Where they don’t, amending them to include these provisions should be considered.
· Previously prepared amendments to change positions are reviewed to ensure they don’t have validity issues.

	Owies #2

	Owies v JJE Nominees Pty Ltd [2022] VSCA 142

Potential beneficiaries of a discretionary trust challenged the distributions that a Trustee had made in this case.  The Court held that a Trustee needs to give “real and genuine” consideration to the personal circumstances of potential beneficiaries of a trust when making distributions. The Court held, because this hadn’t happened (as well as other things like a “policy” of distribution making being followed each year), that the distributions that had been made were voidable.

When making trust distributions it is necessary to consider:
· Whether a pattern or policy of distribution making has or will be followed.
· Whether “real and genuine” consideration has been given to a potential beneficiaries personal circumstances.

	Guardian AIT

	Commissioner of Taxation v Guardian AIT Pty Ltd ATF Australian Investment Trust [2023] FCAFC 3

In considering whether s. 100A ITAA applied, the Court in this case held that the ordinary exception applied and that, as a result, s. 100A was not applicable. Despite that, the Court held that Part IVA (a broader integrity measure in ITAA) applied, largely due to the repetition of behaviour from the previous years.

When making trust distributions it is necessary to consider whether:
· There are ordinary family or commercial dealing reasons for something happening.
· Whether a pattern or policy of distribution making has or will be followed.


	Demian
	Advanced Holdings Pty Limited as Trustee for The Demian Trust v FCT [2021] FCAFC 135
The Court in this case was called upon to determine if a power in a trust deed that was relied upon to appoint an additional Trustee was sufficient and therefore, whether the appointment was valid or invalid.  The Court held that the power relied upon was not sufficient for the purpose that it was used and thus, that the appointment was invalid.

It is necessary to ensure that:
· Trust deeds contain sufficient powers to change positions in the trust. Where they don’t, amending them to include these provisions should be considered.
· Previously prepared amendments to change positions are reviewed to ensure they don’t have validity issues.

	Minerva
	Minerva Financial Group Pty Ltd v Commissioner of Taxation [2022] FCA 1092

The Court in this case held that Part IVA (a broader integrity measure in the ITAA) applied on the basis that a restructure involving the trust in question was unnecessarily complex and had the sole purpose of paying less tax. 

When making trust distributions it is necessary to consider whether the trust in question has been involved in a bigger picture restructure, and if so, whether that restructure had purposes (for example asset protection) other than tax minimisation.




